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IIOCAEACTBHS ITPUSHAHHSA I'PAXKITAHHHA
BE3BECTHO OTCYTCTBYIOILIIHM
H OB'BSIBAEHHS I'PAXXTAHHHA YMEPIIITUM

B xonmexcme 06uecmeennozo pasgumus 6ONpoc 0 NPUSHAHUU epaxcoanuna 6es ee-
Ccmu NPonaswumM u 00vAGIEHUU 20 YMEPUUM ABNAEMC aKMYalbHbIM, HOCKOIbKY 2paxcoa-
HUH — YYACMHUK NPAgo6blX OMHOUIEHUT C ONpedeNeHHBIMU NPasamu U 00A3aHHOCMAMU, KO-
mopbvie 00ax#CHbl Oblmb UCHOAHEeN . [Ipodoadcumenvoe Omcymcmeue epa’rcoanuna u ezo
Heuzgecmnoe MeCMOHAX0JCOeHUe MO2YM HAPYWUMb UHMePecbl MHOSUX CMOPOH: CeMbsl
ocmaemcs 6e3 Kopmuibyda, pabomooamens — 6e3 paboOmMHUKA, a KpeOumop He Moicem noiy-
uume 6ol 0oe.

KIIFOYEBBIE CJIOBA: epasicoarckoe npago, omcymcemeyioujee uyo, 1puouyecKue
nocieocmeus, NPUsHanue epaxicOaHuna 6e36eCmHo OMCymcmayouum, 00vagieHue paxcod-
HUHA YMEPUWUM.

K. E. Tamar

CONSEQUENCES OF RECOGNITION OF A CITIZEN MISSING
AND DECLARATIONS OF CITIZEN DEAD

In the context of social development, the issue of recognizing a citizen as missing and
declaring him dead is relevant, since he is a participant in legal relations with his certain
rights and obligations that must be fulfilled. The prolonged absence of a citizen and his un-
known location can violate the interests of many parties: the family remains without a
breadwinner, the employer is without an employee, and the creditor cannot receive his debt.

KEYWORDS: civil law, missing person, legal consequences, recognition of a citizen
as missing, declaring a citizen dead.

Haunbonee 3Haunmbie UMYIICCTBCHHBIC IMOCJIICACTBHA MPU3HAHUA T'paxKaa-
HYHa 0e3BECTHO OTCYTCTBYIOIIUM B paMKaX I'paXJaHCKOT'O IIpaBa BKIIIOYAIOT I1C-
pcaauy MMyHlieCTBa, MpUHAJICIKANIECTO JaHHOMY I'paXXJaHUHY, B JOBEPHUTCIILHOC
YIpaBJICHUC, KOTOPOC OCYHICCTBIIACTCA (1)I/I3I/ILICCKI/IM WA OPpUANICCKHUM JIMIOM,
HAa3HAYCHHBIM OPraHOM OIICKH U MOICYUTCIIbCTBA. KpOMe TOIr'0, TAKXKC BO3MOXK-
HO BBIACJICHHUE K3 I3TOr0 MMyHeCTBa CpCACTB OJIA obecrnieueHus COACPKaHHUA
rpaxaaH, NOAOCPKUBACMBIX 0e3BeCTHO OTCYTCTBYIOIIIUM JIMIIOM, U IIOTrallICHHUC
Ba,Z[OJI)I(eHHOCTCfI o Apyrum 00513aTeNIbCTBAM.

* Tamapv Kcenua Eezenvesna, opuckoncynom Q00 « Cubupckuii yenmp npaeay.
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ITo mueruto A. B. MenpmukoBa, M. WM. Mowuceenko, J[. A. Wm0, ocHOB-
HBIMH TIOCJICACTBUSAMH MIPU3HAHUS TpaXkIaHHHA 0€3BECTHO OTCYTCTBYIOIIUM SIB-
JSIFOTCS:

— mepeaya UMyIIECTBa TpakJaHWHA B TOBEPHUTEIBHOE yIpaBieHue hu3n-
YeCKOMY WJIHM IOPUIMUECKOMY JIUILY, ONPEIeICHHOMY OPraHOM OIEKH M TONeyu-
TEJIbCTBA;

— MpeKpalleHue JeHCTBHUS BbIIAHHOW TpakIaHUHY JT0BEepeHHOCTH (CT. 188
['paxnanckoro konaekca Poccuiickoit @enepanuu (I'K PD)) [1];

— pacTopkeHHne Opaka ¢ 0€3BECTHO OTCYTCTBYIOIIMM JIMIIOM B OpTaHax 3a-
MUCH TPAKIAHCKOTO COCTOSTHUS Ha ocHoBaHuu cT. 19 Cemeiinoro xonekca Poc-
cuiickoit denepanuu (CK PO) [2; 3, . 134].

BosBpamienne rpaxIaHHHYy HMYIIECTBA 3aBHCHUT OT €0 COXPaHHOCTH H
OCHOBAaHUH Tepegadu IpPyruM JuiaM. be3Bo3Me3aHO MOJYyYeHHOE MMYILIECTBO,
TaKO€ KaK HacJIeJCTBO, JOTOBOP AAPEHHS H Jp., TOIJICKHUT BO3BPATY, 32 UCKIIIO-
YEHHEM JICHET W IEeHHBIX Oymar. JIuia, KOTOpHIM Ha BO3ME3THOW OCHOBE Iepe-
IJIO UMYIIECTBO FPaXKAAaHWHA, TPU3HAHHOTO CYIOM MEPTBBIM, 00s3aHbI BEPHYTh
€ro WJIH €ro CTOMMOCTbh, €CJTM OHU 3HAJIU, YTO OH XHB. B IPOTHBHOM cilydae OHU
CUHMTAIOTCSA HETOOPOCOBECTHBIMU BIIAJIENBIIAMU M K HUM MPUMEHSIFOTCS TOJIOKE-
Hus cT. 301 'K P®. Bo Bcex ocTalibHBIX ClIy4yasiXx UMYLIECTBO WJIM €r0 CTOU-
MOCTH HE BO3BpAILlAETCsl.

Oprasbl perucTpanyu aKTOB T'Pa)ITAHCKOTO COCTOSHHS MOTYT BOCCTAaHO-
BUTHh Opak rpakIaHMHA, MPU3HAHHOTO YMEPILIUM, TI0 COBMECTHOMY 3asBJICHHUIO
CYIIPYTOB, €CJIM HH OJIMH U3 HUX HE 3aKIIIOYHII HOBBIH Opak.

[Ton 00BEKTOM JOBEPUTENHLHOTO YIIPABICHHS TOHUMAETCSI COOCTBEHHOCTD,
nepeaaBaemMasl B yIpaBlieHHE. YCIOBHS JOTOBOpa JOJDKHBI COJEPXKATh COCTaB
CcOOCTBEHHOCTH.

He Bce nmyIecTBo Biajgeabia MOXET ObITh OOBEKTOM J0BEPUTEIHHOIO
ynpaBieHus. B 3akoHe ykazaHO, 4TO K TaKOMY MMYIIECTBY OTHOCSTCS UMY-
[IECTBEHHBIE KOMIUIEKCHI, IICHHBIE JICHBIH, MPaBa, yA0CTOBEPEHHBIE OE3/I0K Y-
MEHTApHBIMU IICHHBIMU Oymaramu, HCKJIIOUYWTeNbHbIE mpaBa. (OcTalbHOE
UMYIIECTBO MOXKET CTaTh 0OBEKTOM JIOTOBOpPA, €CIIM OHO 000COOIEHO U yuTe-
HO B OajaHce.

Takum 00pa3zom, riaBHas 1eJIb MHCTUTYTA OXPaHbI MPaB 0€3BECTHO OTCYT-
CTBYIOILIETO HE JOCTUTaeTcs, a TakKe He 0OECHeunBaETCsl COXpaHEHUE ero coo-
cTBeHHOCTU. Hambosee nmpuMeHMMOM U COOTBETCTBYIOIEH HOpPMaM ACHCTBYIO-
IIETO0 3aKOHOJATENhCTBA SBISICTCS MPE3YMINIHAS CMEPTH JIUIA TPU PEIICHHH O
€ro TPU3HAHUN 0E€3BECTHO OTCYTCTBYIOIIHMM.

[TosiBiieHne nwIa, MPU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIMM, MJIM OOHa-
PYXXEHHE €r0 MECTOHAXO0X/ICHUS TIPUBOIUT K OTMEHE PEIICHUs Cy/la W, COOTBET-
CTBEHHO, K OTMEHE YITPABJICHHUS €70 NUMYIIIECTBOM.

OObsiBICHUE JTHIIA YMEPIIUM HMEET T K€ OPUANYECKHE IOCIEICTBUS,
410 ¥ cMepTh. OOBSABICHHE IPaXKIaHWHA YMEPIIUM BIIEUET 3a 000 crneayroue
NPaBOBBIE TTOCIIE/ICTBUS:
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— JIMIa, KOTOPble HAaXOAWIMCh Ha WKAWBEHHH TPAXTaHWHA, ITOJy4aroT
MPaBO Ha TICHCHU U TIOCOOUS;

— OTKpPBIBAETCS HACTIEIICTBO;

— Opak ¢ TpakIaHWHOM, MPU3HAHHBIM YMEPIINM, TIpekpamiaercs (6e3 BbI-
HECEHHS CIIeHUAILHOTO PEIIeHHs O MPEKpaIIeHuH Opaka);

— MpeKpaIamTcs 0013aTeNbCTBA, UMEIOIIUE JIMYHBIN XapaKTep.

B. A. Jleonosa u C. P. YcosiH 0TMEUarOT, YTO B CiIy4yae SIBKU I'paKJaHUHA,
OOBSIBJICHHOTO yMEpIIMM, He TpeOyeTcs BOCCTaHABIMBATH €ro MPaBOCIOCO0-
HOCTb. By1yun ®UBBIM, OH OCTA€TCSl MOJHOCTHIO MTPABOCIIOCOOHBIM, HECMOTPS Ha
peuieHue cyaa o0 oObsiBIeHUU ero ymepuinM. Bee ropunndeckue neiicTus, co-
BEPILIEHHbIE UM B TO BpeMsl, KOT/Ia OH HE 3HAJ O TOM, YTO I/Ie-TO OIIHOOYHO ObLI
OOBSIBIIEH yMEpIIUM (3aKJIFOYCHHBIC JOTOBOPHI, BBIAAHHBIC JOBEPEHHOCTH U
T. JI.), CYUTAIOTCS BIIOJIHE JCHCTBUTEIHHBIME U UMEIOT MOJHYIO cuity. OObsBie-
HUE JIMIAa YMEPUINM He BIUSET U Ha €r0 CyOBbeKTHBHBIE ITPaBa, MPUOOPETEHHBIC B
TOM MeECTe, T7ie ObLIO HEU3BECTHO 00 0OBSIBICHUH ero ymepiiuM [4, ¢. 28].

Bre 3aBucuMOCTH OT pemieHus cyjaa, MPU3HABIIETO TpakIaHWHA yMep-
MM, OH COXpaHseT mpaBa U 00s3aHHOCTU. OOBsBIECHUE TPaKJaHMHA MEPTBBIM
CO3JIaeT MpearoiokeHue o ero cMeptu. OgHako 1000€ MpeanoIokKeHue, Taxe
camoe JIOCTOBEPHOE, MOXET OBITh OMPOBEPTHYTO. 3aKOH IMpEayCMaTpUBAET Ta-
KYI0 BO3MOXXHOCTh M YCTaHABJIHMBAET, UYTO €CIM TPaXAAHWH, OOBABICHHBIN
YMEpILUM, SBISETCS CBUIETENIEM WM €r0 MECTOHaXOXJIEHHE OOHapyXeHO, pe-
[IEHHE O €ro CMepTH OyaeT oTMeHeHo cyaoM (1. 1 ct. 46 TK PD).

B ciydae siBku wim oOHapyXeHHs1 MecTa MpeObIBaHUS IpakIaHHHA, TPHU-
3HaHHOTO 0€3BECTHO OTCYTCTBYIOUIMM WA OOBSIBICHHOTO YMEPIINM, CYJ HOBBIM
peleHreM OTMEHSIET CBOE paHee MpuHsAToe pemeHne. HoBoe penienue cyaa Bbl-
CTYIaeT OCHOBAHUEM JIJISl aHHYJIMPOBAHUS 3aITMCH O CMEPTH JIMIIA B PETHCTPaIlH-
OHHOU KHUTE aKTOB Ipa)KAaHCKoro coctosiHus (ct. 280 ['pakmaHckoro mporec-
cyanpHOTO Kojekca Poccuiickoit @enepammn). BoccranoBienne mpaBocnoco6-
HOCTH SIBHBILIETOCS TPaXKTaHWHA, KaK YKa3aHO BHINIE, HE HY)XHO, TTOCKOJIBKY OH
ee He yTpaTwi. OJHaKO BOSHUKAET HEOOXOAUMOCTh B BOCCTAHOBIIEHUH €T0 CYO'h-
EKTHBHBIX MPaB, B OCHOBHOM IIpaBa COOCTBEHHOCTH. B 3TOM cilyyae Ba)KHBIM
SBIISIETCS OCHOBAHUE MPUOOPETEHUSI UIMYILIECTBA JPYTUM JIUIIOM — Yepe3 JapeHue
160 Ha Bo3Me3IHON ocHOBe. B cootBeTcTBUM ¢ 1. 2 cT. 46 'K P®D, rpaxmanun
BHE 3aBUCHUMOCTH OT BPEMEHH CBOEH SIBKM MMEET MPaBO NOTPeOOBaTh OT JHOOOTr0O
JUIa BO3BpaTa UMYLIECTBa, KOTOpOe Ha 0€3BO3ME3AHON OCHOBE MEPEILIO K 3TO-
MYy JIMIly TIOCJIe OOBSBICHUS TpaKIaHWHA MEPTBBIM (HAIpHUMEp, Y HACIIECTHUKA,
JUIa, KOTOPOMY UMYIIECTBO OBLIO TIOJAPEHO, U T. J.). DTO MPABIIO TOTHOCTHIO
COOTBETCTBYET NPHUHIUITY CHPABEIJIMBOCTH, TOCKOJBKY JIHMIIA, TOTyYUBIIHE
MMYIIECTBO O€3BO3ME3THO, B CIIy4ae BO3BpATa €Tr0 BIAICIbIly OOBIYHO HE HECYT
HUKaKNX MaTepUATbHBIX MTOTEPh.

I'paxnanuH, omIMO0YHO OOBSBICHHBIH YMEPILIUM, UMEET MPaBO TPeOOBAThH
BO3BpaTa COXPAHEHHOTO0 MMYIIECTBA OT T€X, KTO MOJY4MJI €ro OecIulaTHO, MpHU
YCIOBUH, YTO 3TO MMYIIECTBO MPUHAIIEKAIO JAHHOMY rpakaaHuHy. Eciu on
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COCTOSAT B Opake U MMEJIOCh UMYIIECTBO, HAKUTOE CYNPyraMH COBMECTHO, BO3-
MOYKHO TOTpeOOBaTh BO3BpaTa TOJIBKO CBOEH 07 B 00meM nmyiectse. Heko-
TOpbI€ BUIbl UMYILECTBA HE IOJUIEKAT BO3BpATy, HAIPUMEP IE€HBI'M U LIEHHBIE
Oymaru Ha npeabssutens (1. 3 ¢r. 302 'K PD) [5, ¢. 98].

Cormacio muennio A. M. TepeHsika, 3aKOHOJATEIHCTBO OTHOCHUTEIHHO
BO3BpaTa MMYIIECTBA IPEIyCMaTPUBACT TOJbKO COXPAaHEHHOE HMYILECTBO B
HaType. B TO jxe Bpems 3aKOH He NperycMaTpUBaeT BO3MOXKHOCTb TpeOOBaTh
BO3MEILEHHUs CTOMMOCTH Bellled, KOTOpble ObUIM OTUYKAECHbI WM YyTPadeHbl MO-
cie ux 0e3Bo3me3nHOro npuodbperenus. Hanpumep, B cirydae Korja HacjaeIHUKU
IpOJAIN JI0M, MOJIyUYEHHBIH [0 HACIEJICTBY, UX HEJb3s NIPUBJIEYb K OTBETCTBEH-
HOCTH 3a €ro yTpaTy WU MOTEPI0 CTOMMOCTH, €CJIM OHU HE 3HAJM, YTO HAcleo-
JaTelb JeCTBUTENBHO *KUB. OHAKO B JIMTEpAaType NPEACTaBIC€HA U Ipyras TO4-
Ka 3pEHHUs: eCIIU JIUIO, IPUOOpEeTaroIee UMYIIECTBO 0€3BO3ME3THO OT Tpakia-
HHUHA, OIIMO0YHO OOBSBICHHOTO YMEPIIUM, OBLIO 3JI0HAMEPEHHBIM ITOKYTIATeNIeM
¥ 3HAJIO O TOM, YTO TPAXKJAAHUH JKUB, TO TPAXKJAHUHY JTOJKHBI OBITh BO3MEIIECHBI
yOBITKH, IOHECEHHBIE B pe3yJIbTaTe yTpaThl UMYILECTBA. | JTaBHAsl COCTABIIAIOIIAs
9TUX YOBITKOB OYZET Mpe/CTaBlIeHa CTOMMOCTBIO YTPAYEHHOTO (HE COXPaHEHHO-
r0) UMYIIECTBA.

[TpaBoBBIE MOCIENCTBUS CUTyalllH, KOTJJa UMYIIECTBO JINIA, OObSIBICHHO-
ro yMmepluiumMm, mpuoOpeTaeTcss Ha BO3ME3AHBIX Hadajax, CyLIIECTBEHHO OTJIMYa-
I0TCS OT PACCMOTPEHHBIX. JInIa, KOTOPBIM 3TO UMYIIECTBO NEPEXOTUT B PE3YJib-
TaTe BO3ME3JHBIX C/IEJIOK, HE 00s3aHbl BO3BpaIlaTh ero oOpaTHo. Bo3mesnHbie
CHEJIKU, TAKUE KaK KyIUIA-IPoAaka U MEHa, OJPa3yMeBatOTCA.

Ecnu rpaxxnanuH, oObsBICHHBIN yMEpIINM, HOSBISAETCS, TO BOCCTAaHABIIU-
BAlOTCA €ro Mpasa, epeaHHble HACASAHUKAM WK IPYTUM JIMLAM Mociie 00bsB-
JICHHS €r0 YMEpIIUM, IpU COOIIOEHUH BBIIICYIOMSIHYTBIX YCIOBUM. AHHYJIHU-
pOBaHHbBIC TIpaBa, T. €. T€, KOTOpPhIE MPEKPATUINCh B pe3yibTaTe OObSBICHUS
rpakJaHHHA YMEPIIMM, HE MOTYT OBITh BOCCTAHOBJIEHBI. DTO OTHOCHUTCS K 005-
3aTeJIbCTBAM JINYHOTO XapaKTepa, TAKUM KaK BBINOJIHEHHE paboThl, COBEPILCHHE
IOPUIMYECKUX JIEHCTBU, CO31aHUe IPOU3BEACHUN U T. II. Borpoc 0 coxpaneHun
WIH MpEeKpalleHu Opaka ¢ rpak1laHuHOM, OOBSBICHHBIM YMEPILUM, PELIAeTCs B
COOTBETCTBHUH C CEMEHHBIM 3aKOHOIATenbCTBOM (cT. 26 CK PD) [6, c. 78].

[Ipouenypsl npusHaHUS TpakJaHHMHA OE3BECTHO OTCYTCTBYIOLIUM U
00BsIBICHUS TpaKAaHMHA YMEpLIUM IOXO0XKH, KaKk M ux mnocieactBusa. Oue-
BUJIHO, YTO Ka)kJasi Takasi Mpoleaypa MOKET ObITh MOTHOCTBIO OCYIIECTBIEHA
TOJIBKO 4epe3 Cy[, U 3asBJIEHHE MOXET OBITh IMOJaHO JIFOOBIM 3aMHTEpEeCcOBaH-
HBIM JMIIOM. B cynebHoM pazOupaTenbcTBe yuacTBYIOT 3asBUTENb, 3aHHTEpE-
COBaHHBIE JUIA U MpOoKypop. Llenapio mpu3HaHus rpakgaHuHa G€3BECTHO OT-
CYTCTBYIOIIUM M OOBSIBICHUS IpaKIaHNHA YMEPIINM SIBISETCS YCTAaHOBIICHHE
JIOBEPUTEIHLHOTO YNPABIAIONIET0 HAJl €r0 UMYIIECTBOM, JUIMTEIbHbIE BBIMJIA-
Thl HEOOXOJUMBIX CPEJICTB U 00ECIEUYEHHUE COAEpKaHUA JIUL, KOTOPBIX o0ec-
NeYMBaJl TPAXJAHUH, CYyJOM MpPU3HAHHBIM O€3BECTHO OTCYTCTBYIOIIUM HIIH
00bsiBiIeHHBIN yMepmiuM. Cynpyr rpaxaaHuHa, KOTOPbIA MpU3HaH 0€3BECTHO
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OTCYTCTBYIOIIUM WU OOBSIBJICH yMEPIIHM, MOKET YCHIHOBUTH peOeHKa 0Oe3
€ro COTJIacHs ¥ M0JaTh Ha Pa3BOJI.

Takum 00pa3om, mpu3HAHUE TpakJaHUHA O0E3BECTHO OTCYTCTBYIOLIMM M
O0BsIBIICHHE TpaXJaHWHA YMEPIIUM HMEIOT IPABOBBIC MOCIEACTBHS, HO SBKA
TaKUX JIUI TPUBOAMUT K HACTYIUICHHIO HOBBIX IOCJIEICTBHUI, KOTOpBIE IMpeKpa-
IAIOT MPEAIIECTBYIOIINE.
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