Kynbrypa. Hayka. O6pasosanue. Ne 2 (71)/2024

YK 347.4
B. A. AaBpyxuH’

PABBUTHE HHCTHTYTA OBCTOSITEABCTB
HEITPEOJJOAHMMOH CHABI B POCCHH
H B IPYI'HX T'OCYOAPCTBAX

B cmamve paccmampusaiomes smanvi pazeumus HOPM O HENPeOOOIUMOl Cuie 8
CCCP u 6 Poccuu, a maxaice 8 opyeux eocyoapcmeax. Ha ocnosanuu uzyuenus mamepuana
no 8uLlOpaHHOU meme asmop denaem 0O0CHOBAHHBIE 8blBOObI O NOPAOKE PA3BUMUS HOPM O
HenpeoooIUMOl cuue.
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DEVELOPMENT OF THE INSTITUTE
OF FORCE MAJEURE IN RUSSIA AND OTHER STATES

The article considers the stages of development of norms on force majeure in the
USSR and Russia, as well as in other states. Based on the study of the material on the select-
ed topic, the author makes reasonable conclusions about the order of development of norms
on force majeure.
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Pa3zBuTHe Takoro sBIEHHs, KaK OOCTOSTEIbCTBA HEMPEOIOJUMON CHIIBI,
HAyaJIoCh €IIe CO BPEMEH PUMCKOT0 YacTHOTO IpaBa. PHUMcCKHEe IOpPHCTBI OHU-
MaJIi O]l HEMPEOJOJUMON CHIION OTAEIBbHBIN BHUJL Cllydasi, KOTOPbI HEBO3MOXK-
HO OBLIO IPEeAOTBPATHTH JIOOBIMHU ACHCTBUSAMU J0KHUKA. OJHAKO MpH rubenu
BEIIM JOJDKHUK HEC OTBETCTBEHHOCTh IPU HAJIMYMM HENPEOJOJUMON CHIIbI B
cllyuyae, eClIi paHee ero AEHCTBHs ObUIM BUHOBHBIMU M HAIpaBIECHHBIMU HA T'H-
Oenp nanHoi Beuu [1, c. 404—406]. OOuiee NOHUMaHUE HEMPEOJOTUMON CHUIIBI
CBOJIMIIOCH K «00KECTBEHHOH CHUJIe», KOTOPOH HEMb3sl ObLIO Y4TO-T1M00 IMPOTUBO-
noctaBuTh. OOBIUHO JaHHAs «CUJIa» HAXOAMJIA BBIPAXKEHUE B SIBJICHUSX MPUPO-
IIbl, TAKMX KaK 3€MJIETPSICEHUsI, OTIOJI3HH, HABOAHEHUS U T. A. Kak n Gonbuims-
CTBO HOPM PHMMCKOTO TpaBa, HHCTUTYT HETPEOAOJMMON CHIIBI C TIOMOIIBIO pe-
IETINH NTePEKOYEBaT B COBPEMEHHBIE IPABOBBIE CHCTEMBI.

* Jaspyxun Braoumup Anexceesuu, mazucmpanm Mucmumyma 2ocyoapcmea u npasa Baii-
KAbCKO20 20CY0apCmEeHHO20 YHUBEPCUmMemd.
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B Hacrosimee BpeMst 3aKpenjieHre HOpM O HENPEOJ0JIMMOM cuile cBa3a-
HO B IIEPBYIO O4Yepe.lb C TEOPUSIMHU MOHUMAaHUS (HOpPC-Makopa, B COOTBETCTBUU
C KOTOpbIMH (hopMHpyeTCs KOHKpETHas HOopMma IpaBa. Tak, YIOMHHaHHUE O
HENPEOoJOJUMON cuie BeTpeudaeTcss BO PpaHIly3CKOM I'PpakIaHCKOM KOJEKCe
(ct. 1148), B 'epmanckoMm rpaxmaaHckoM yioxxkeHuu (§ 206, § 651 j Abs. 1,
§ 676 b Abs. 4, § 701 Abs. 3) u B 1pyrux HOPMATUBHBIX NPABOBBIX aKTaxX KOH-
THUHEHTAJILHOTO Npasa [2, c. 166]. ®paHLy3cKUil IPaKIAHCKUIN KOJEKC TPAKTYET
HENPEOAOTUMYIO CUITy C CYyObEKTUBHOW TOUKH 3peHUs (TJIaBHBIM KPUTEPUEM SIB-
JISIeTCSl BOCIIPHUSATHE CAaMOT0 CyObEKTa MO0 OTHOUICHHIO K 00CTOSTENbCTBY). B
CBOIO ouepelib, ['epMaHCKoe IpakJaHCKOE YJIOKEHHE NPUACP)KUBACTCS KOHIETI-
UM OOBEKTUBHOCTH (TJIABHBIM KPUTEPHEM BBICTYIIAET XapaKTEPUCTUKA CaMOro
SBIICHHA). XOTS B JIIOOOM cllydae HEOOXOJMMO YYUTHIBATh U CyJIeOHYIO MpaKTH-
Ky JIaHHBIX IPaBOBBIX CHUCTEM, NOCKOJBbKY FOBOPUTH O TOM, YTO B yKa3aHHBIX
rocyJapcTBax NpeoOsagaeT Ta WM UHAs KOHIIETILHUS, HeJIb3s 110 MPUYNHE MHO-
roo0pa3us KHU3HEHHBIX CUTYAIlMid W, COOTBETCTBEHHO, CYACOHBIX PELICHHH IO
HUM. AHIJIOCAKCOHCKasl IIPaBOBasi CEMbsI HA3bIBAET OOCTOSITEIbCTBA HEIPEOJI0-
JUMOHN cuibl no-pasHoMy. OJHAKO OJHMM U3 PaclpOCTPAHEHHBIX SIBIIAETCS
Ha3BaHue «act of God». OcoOeHHOCTBIO TaHHOTO SIBICHUSI B QHIJIOCAKCOHCKOM
NpaBoOBOil ceMbe cuuraercs To, 4to act of God nmpumeHsieTcst TONBKO B JCIHUKT-
HBIX 0053aTeNbCTBAX, YTO OOYCIIOBJICHO MOBBIIIEHHOW OTBETCTBEHHOCTBIO CTO-
POH B JIOTOBOPHBIX 00si3aTenbCcTBaX [3, c. 44].

Poccuiickoe 3ak0HOIaTENBCTBO O HEMPEOI0JIMMOM CUile Hayallo CBOE pas-
BUTHUE €II€ B JOPEBOJIOLUUOHHBIM MEPUOJ UCTOPUHM CTPAHBI, OJHAKO MOJHOLIECH-
HOTO ONpEJENEeHUs] MOHATHS HENpeoaoauMoN cuiibl He Obuto. Tak, B Ilpoekre
I'paxnanckoro ynoxenust 1899 r. moa HenmpeogoIMMON CHIION MOHUMAIU SIBIIE-
HUs npupoabl, XoTst cam IIpoekt He 6bu1 npuHAT. [Tociae OxTsOpbCKOI peBoto-
uu o Henpeopoaumoit cuie Brnepssle ynomuHaercs B 'K PCOCP 1922 r. B go-
KyMEHTE YKa3bIBa€TCsl Ha HaJMYUE TAaKOW KaTerOpHH, HO, KAK U B TOPEBOJIOLIH-
OHHOM 3aKOHO/IaTeJILCTBE, Ne(UHULINYU MOHATHUS He naercs. B mepuon neiictBust
I'K PCOCP 1922 r. B cyneO6HOI MPaKTHKE UCIIOJIB30BAUCH MTOJIOKEHHUS 00bEK-
THUBHOM M CyOBEKTUBHOWM TEOPUHU MPH PAIUYHBIX CUTYALUsIX, KOTOpPbIE paccMmar-
pUBaNIKCh B mpolecce. IT0 ObIO 00YCIOBIEHO OTCYTCTBHEM JIETAJIbHO 3aKper-
JIEHHOT'O ONpEJENICHUs MOHATHS «HENmpeoAoanumMas cuiay. Brepsole nedpuHuLNs
nanHoro nousatus gaercsa B ['K PCOCP 1964 r. B cr. 85 xoaekca Henmpeo101u-
Mas cuia (Urypupyer B Ka4yecTBE OCHOBAHMSI JJIsi IPUOCTAHOBIIEHUS! CPOKOB HC-
KOBOHM NTaBHOCTH. B HaHHOU cTaThe 3aKpEIUIEHO, YTO «TEYEHUE CPOKA MCKOBOM
JABHOCTH TPHOCTAHABIMBACTCS: €CIHM TPEIbSIBICHUIO HCKa MPEISITCTBOBAJIO
Ype3BbIUaliHOE M HETPeNOoTBPAaTHMOE NPHU JAaHHBIX YCJIOBUSAX COOBITHE (Hempe-
omonmMasi cuina)» [4]. To ecTh 3aKOHOAATENH BUAET B HEMPEOJAOIMMON CHIIE pas3-
HOBHJIHOCTH COOBITHSI CO CBOMCTBEHHBIMH TOJIBKO €My TIPU3HAKaMH B BUE YPE3-
BBIYaHOCTH U HEMpPEeNOTBPAaTUMOCTU. B CBOIO ouepenp, TOJKOBAHUE TAHHBIX
KpUTEpUEB ObUIO pazauyHbIM. HekoTopble ydeHble MOHMMAIHM MO Ype3BblYaii-
HOCTBIO OOCTOSITENILCTBA HEMPEOJA0IUMOM CUITbI HEOOBIUHYIO, UCKIIOUYUTEIbHYIO
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MOIIb W3 psifia BOH BeIXomsamiero ¢akra [5, c. 14]. B. W. OiireH3uxTt npemiarai
TPAKTOBKY YpE3BBIUYAHOCTH KaK OOCTOSTEIbCTBA, KOTOPOE HEOOBIYHO, MCKIIIO-
YUTEJIBHO U 3KCTPAOPAMHAPHO AK€ MPU BO3MOKHOCTH MPEABHUIETH TaHHOE CO-
ObITHE W YacTOTe ero MposiBieHus. HempemoTBpaTUMOCTh OOCTOSTEIHCTBA
HEIMPEOoIONIMMON CUJTBI psifl uccienoBaresneit, B wactHoctu A. K. Kpasios, wuc-
TOJIKOBBIBAIM KaK HEBO3MOXKHOCTh MPEIOTBPATHTh BPEIOHOCHOE BO3ZCHCTBHE
HENPEOJOJIMMON CHJIBI BCEMHU JOCTYMHBIMHU JIMIy CPEACTBaMHU. YTOMSHYTHIN
Beiie B. U. OiireH3uxt gaet Oojiee moapoOHOE OmpeelcHUEe HEeNpe0TBpaTH-
MOCTH, TPAKTYS €€ KaK sIBJIEHUE, KOTOPOe HEMPEIOTBPATUMO B JAHHOW CUTYyalluu
IpU HAIUYUHM PEAIbHO BO3MOXKHBIX (DU3MUECKUX, TEXHUYECKUX, XO3IUCTBEHHBIX
cpeactB [6, c. 127]. Croutr ykazarb, uto c¢ nosisneHueM B ['K PCOCP 1964 r.
OTIpeIeNIeHHs IOHATHS HEMPEOJOIMMOM CHIIbI KOMMEHTApUH K JTaHHOW NepHHH-
LMY HAaYaJId CJIaraThCs YXKE C MHTEpIpeTanuen AByX 0a30BbIX TEOpUH O Hempe-
onosuMoit cuitie. CrenoBaTenbHO, MO/ HEH MOHUMAIM HE TOJIBKO SIBJIICHUS IPH-
POJIBI HITH TII00ANIbHBIE MTPOSBICHUS YEIIOBEYECKON JesITeIbHOCTH, HO M COOTHO-
IIEHUE C OTIEIbHBIM CYOBbEKTOM NpaBooTHomeHuH. [Tomumo 3toro, mpemnara-
JIOCh BBIACIIATH MPHU3HAK OTHOCUTEIHLHOCTH OOCTOSITETILCTB HEMPEOI0JIMMOM CH-
JIbI, TTIOCKOJIBKY HEOOXOAMMO YYUTHIBAThH CIOKHBIIYIOCS 00CTAaHOBKY B TOM WU
uHoM cutyaruu. B 1991 r. 6b110 chopMyIpoBaHO Ipyroe onpeseieHue MoHs-
TUSL HEINPEOJOJIMMON CHJIBbI, CYIIECTBEHHO OTJIMYAoLleecs OT MpPEIbIIyIIHX.
B . 2 ct. 71 OcHoB rpaknanckoro 3akoHonatesnbetBa Coroza CCP u pecnyOimk
3aMMcaHo, 4YTO JIMLO, HE WCIOJHMBILEE WM HEHaJUIeKalluM oO0pa3oM HCIOJ-
HUBILEE 0053aTENBCTBO IPU OCYLIECTBICHUU NPEANPHUHUMATEIBCKON AESTENb-
HOCTHU, HECET UMYIIIECTBEHHYIO OTBETCTBEHHOCTb, €CJIM HE JIOKAXKET, YTO HaJlIe-
JKalllee UCIOJHEHHE OKa3ajJoCh HEBO3MOKHBIM BCIIEACTBHE HENPEOJOIUMON CH-
JBI, T. €. YPE3BBIYANHBIX M HEMPEIOTBPATUMBIX MPU JAHHBIX YCIOBUSAX OOCTOS-
TeNbCTB (CTUXUUHBIC SIBIICHUS, BOGHHBIEC IEHCTBUS U T. 11.). K Takum o0cTosTenb-
CTBaM HE OTHOCSATCS, B YaCTHOCTH, HapyIIeHHE OOS3aHHOCTEH CO CTOPOHBI
KOHTPAreHTOB JIOJDKHUKA JIMOO OTCYTCTBUE HA PHIHKE HYXHBIX JUIS MCTIOTHEHHS
TOBapoB [7]. B maHHOM omnpeneneHun yxe 4eTKO 3aKPerieHO, YTO HENPEeo10JIH-
Masi CHJIa €CTh UMEHHO 0OCTOSITEIbCTBO, & HE COOBITHE, KaKk ObLIO paHee, YyTo Ja-
€T BO3MOKHOCTb PaCIIMPUTEIBHOIO TOJIKOBAHUS U OTHECEHUS K HENPEOA0IMMOI
CHUJIE TaK)Ke NEUCTBUIM KOHKPETHBIX CyOBEKTOB mpasa. Kpome Toro, ykasbiBaeTcs
Ha JBa 0a30BbIX KpUTEpHs OOCTOSATENIHCTBA HEMPEOJOJIUMON CUIIbI — HEMPenoT-
BpPaTUMOCTh M YpEe3BbIYAHOCTH. [laeTcsi mpUMepHBI OTKPBITHIA NepeyeHb 00-
CTOSTEIILCTB, KOTOPHIE MOKHO KBaJTM(HUIIMPOBATH KaK OOCTOSITENLCTBA HEMpe-
OJOJINMOW CHJIbI, B YACTHOCTH CTHUXWWHBIC SIBIICHHUS W BOCHHBbIE AehcTBUA. [lo-
MHMO 3TOTO0, YKa3bIBAa€TCS MpEJe MCIOIb30BaHUs HOPM O HEMPEOIOTUMON CH-
JIe, KOTJ]a MBI HE MOXeM TOBOpuTh 0 Hell. K Takum npeaenam OCHOBBI rpaKaaH-
ckoro 3akononatenscTBa Coro3a CCP u pecriy6nuk 1991 r. otHOCAT HapymieHne
00513aHHOCTEH CO CTOPOHBI KOHTPAreHTOB JAOJKHUKA JIMOO OTCYTCTBHE HA PhIHKE
HYKHBIX JUIsl HCTIOJTHEHUS ToBapoB. B mpunsaToit B 1994 r. B Poccuiickoit ®@ene-
paiu 4. 1 'K PO durypupyet chopmMupoBaHHoe U 1o cell 1eHb IeHUCTBYOIIEe
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MOHSTHE 00CTOSATENBCTB HenpeogoaumMoid cribl (1. 3 cT. 401) [8]. OHO cX0mHO C
MOHSITHEM, KOTOopoe coaepxkutrcs B OCHOBax TPakIaHCKOTO 3aKOHOJATEIbhCTBA
Coroza CCP u pecryOinK, OHaKO UMEET CBOM OCOOCHHOCTH, B YaCTHOCTH: HET
MIPUMEPHOTO TEePEUHs 00CTOATEIHCTB, HOpMa CPOpPMyTUPOBaHA HECKOJILKO MHAYE,
TIpeeITbl MPUMEHEHHUST CYKEHBI €IIe OJTHMM OCHOBAaHHMEM — OTCYTCTBHEM HEO0XO-
JIMMBIX JICHEKHBIX CPEJICTB y JODKHHUKA JUIS HaJUIekKAIero MCIOJHEHUs 00s3a-
TeNbCTBa. MIHTEpeCHBIM Takke MPEACTaBIIAETCs pacClIMpeHUe TPUMEHEHUSI HOPM O
HENpEeOoJOJIMMOIl CHJle B POCCHUIICKOM 3aKOHOJATENILCTBE MOMHUMO COOCTBEHHO
I'K P®. Tak, HOpMBI 0 TaHHBIX OOCTOATENBCTBAX MCHONBL3YIOTCS B Kozaekce Top-
roBoro MmoperuiaBanusi Poccutickoit ®eneparuu [9], 3akonax «O 3amuTe mpas mo-
tpeduteneit» [10], «O razocHadxkenun B Poccuiickoit @eneparmy» [11], «O mou-
TOBOM CBs3W» [12] M BO MHOTHX APYTHX HOPMATHUBHBIX MPABOBBIX aKTaX.

Takum 00pa3oM, HOPMBI O HEMPEOIOIMMOMN CHIJIE HaYall CBOE CYIIECTBO-
BaHue eme B J[peBHem Pume u pacnpocTpaHWIM CBOE JIEWCTBHE KaK B CTOPOHY
pOMaHO-TEPMaHCKOH, TaK ¥ B CTOPOHY aHTJIOCAKCOHCKOM MpaBoBOW cembu. [Ipu
3TOM HX pa3BUTHE CBS3aHO C KOHKPETHBIMH TEOPHSIMH TOHUMaHUS (opc-
Maxkopa. B Poccun HOpMBI O HENpeoAOSMMOM CUJIE MPEOAONeNd JA0CTATOUYHO
JUTMHHBINA ITyTh U 0(OPMUIIKCH B TO TIOHSATHE, KOTOPOE CYIIECTBYET B ACHCTBYIO-
mem ['paxxnanckom konekce Poccuiickoit @enepanun.

CIIMCOK UCTOUYHHMKOB U JIMTEPATYPbBI

1. Pumckoe uwactHoe mpaBo : yueb. ans By3oB/ W. b. HoBunkuit [ ap.]; oTB. pen.
. b. Hosumkwuit, U. C. Tleperepckuii. M. : FOpaiit, 2024. 607 c.

2. [lepmsaxose A. B. K Bonpocy 0 HOHITUH «HENPEOA0JIUMasi CHIa»: UCTOPHS U COBPEMEH-
Hocth / A. B. Tlepmsikos // Bectruk CapaTOBCKO#H TOCYIapCTBEHHOW FOPUANICCKON aKa-
nemun. 2012. Ne 3. C. 165-172.

3. Iasnoockui E. B. Cny4aii u Hempeogonumasi criia B Tpakaanckom mpase / E. B. Ilag-
snoxackuid. M. : FOpun. nut., 1978. 104 c.

4. Tpaxmauckuii kogexc PCOCP ot 11 wurors 1964 r. // Begomoctn BepxoBHoro Cosera
PCOCP. 1964. 18 urons.

5. Kannynosa E. C. Henpeomonumasi cuiia M CMEXKHBIC C HEH TMOHATHA : aBTOped. TuC. ...
kaHA. fopun. Hayk : 12.00.03 / E. C. Kamrynosa. Tomck, 2005. 28 c.

6. Oueensuxm B. A. [IpoGiema prcka B rpaxIaHCKOM Ipase (4acthb odOmast) / B. A. Oliren-
3uxT. Jyman6e : Updon, 1972. 224 c.

7. OcHosbl ['paxnanckoro 3akonogarensctBa Coroza CCP u pecnyonuk : yrB. BC CCCP
31 mas 1991 r. Ne 2211-1// Begomoctt BC CCCP. 1991. Ne 26. Cr. 733.

8. TI'paxmanckuii xomexc Poccuiickoit @emepanuu (4acth mepsas) or 30 HOs0. 1994 1.
Ne 51-@3 // Poccwmiickas razera. 1994. 8 nex.

9. Konekc ToproBoro MmopemnaBanus Poccuiickoit ®enepanmu or 30 amp. 1999 r.
Ne 81-@3 // Cobpanue 3akoHOonatenbctBa PO, 1999. Ne 18. Cr. 2207.

10. O zamure npaB norpedbutenei : 3akoH Poc. ®enepamuu ot 7 desp. 1992 1. Ne 2300-1 /
Poccuiickas razera. 1992. 7 anp.

11. O razocnabGxkennn B Poccuiickoit ®enepanuu : ¢enep. 3akon ot 31 mapra 1999 r.
Ne 69-@3 // Cobpanue 3akoHogaTenscTBa PD. 1999. Ne 14, Cr. 1667.

12. O nouroBoii cBsizu : dexnep. 3akoH ot 17 uroist 1999 r. Ne 176-®3 // Cobpanue 3akoHO-
narenbctBa PO. 1999. Ne 29. Cr. 3697.

119





